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Court of Appeals of the District of Colombia. 


No. 2948. 

Augustus W. Gray, Appellant, 

vs. 

Ralph Ward et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 57252. 

Ralph Ward and Horace Ward, Plaintiffs, 

vs. 

Augustus W. Gray, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed September 12, 1914. 

i 

In the Municipal Court of the District of Columbia. 

At Law. No. 57252. 

Ralph Ward and Horace Ward, Plaintiffs, 

vs. 

Augustus W. Gray, Defendant. 

The plaintiffs, Ralph Ward and Horace Ward, sue the defendant, 
Augustus W. Gray, for the sum of Three hundred and Fifty Dollars 
($350), as per particulars of demand hereto annexed. 

WILTON J. LAMBERT, 

Attorney for Plaintiff. 
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Affidavit of Horace Ward. 

Filed September 12, 1914. 

District of Columbia, ss: 

I, Horace Ward, on oath say that I am one of the plaintiffs in 
the above entitled cause, and that I, together with my brother, Ralph 
Ward, have a good cause of action against the defendant, Augustus 
W. Gray, which cause of action is as follows: Heretofore, to wit, 
prior to the 13th day of March, 1912, I had a conference with 
said defendant, in and by which I was advised by him that Kate 
Kinslow, Harry Kinslow and Arabella Ward of Plainfield, New 
Jersev. claimed to have an interest in, or title to, certain 

2 property consisting of a tract of land situate in the county 
of Richmond, State of Virginia, containing about ten (10) 

acres of land, which adjoined a place owned by my brother, the 
said Ralph Ward, and myself, and which said ten acres my brother 
and I desired to own, and relying upon the statement of said de¬ 
fendant that the parties referred to had a good title to said land, we, 
on March 6th, 1912, delivered to said Augustus W. Gray the sum 
of Two Hundred Dollars ($200), and on March 21st, 1912, a fur¬ 
ther sum of One Hundred Fifty Dollars ($150), making a total 
of Three Hundred Fifty Dollars ($350) for title to said property 
from said parties, relying entirely upon said representations of 
ownership made by the said Gray; that subsequently w ; e discovered 
that the parties referred to had no title whatsoever to said land, 
and that the representations upon which — were induced to part 
with our said money and to obtain the said alleged title, were 
false. I further say that we have made demand on said Gray for 
the return of said money, but so far he has refused to make set¬ 
tlement thereof, and has failed to pay all or any part thereof. 

And affiant says that there is justly due and owing to the plaintiffs 
by the defendant by reason of the premises the sum of Three 
Hundred Fifty Dollars ($350) with interest thereon from March 
6th, 1912, exclusive of all set offs and just grounds of defense. 

HORACE WARD. 

Subscribed and sworn to before me this 14th day of July, A. D. 

1913. JOSIE A. GORMAN, 

[seal.] Notary Public, D. C. 

3 Particulars of Demand. 

To moneys due from the defendant to the plaintiff, which moneys 
were advanced to the defendant by the plaintiff for the purchase 
of a tract of land in Richmond County, State of Virginia, the de¬ 
fendant to deliver a good title, the defendant having failed and 
refused to deliver such good title, $350.00. 

Interest thereon from March 6th, 1912-— 
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Affidavit of Defense. 

Filed September 12, 1914. 

* * * * * * * 

City of Washington, 

District of Columbia, ss: 

Personally appeared before me, Samuel E. Lacy, a Notary Public, 
in and for the City and District aforesaid, Augustus W. Gray, who 
being by me first duly sworn according to law deposes and says: 
That his grounds of defense to the plaintiffs’ cause of action are as 
follows: That he did not advise the plaintiffs or either of them con¬ 
cerning the property referred to in the above entitled suit, nor did 
he made any representations to the said plaintiffs regarding same. 
That he denies that he made anv statement or statements to the 
plaintiffs or either of them that were false. Affiant further denies 
that the plaintiffs purchased the said property relying upon his 
statement, representations or knowledge. Affiant further avers that 

the title to said property was in the said grantors at the 
4 time of signing and delivery of said deed to the said plaintiffs. 

That he denies that he is indebted unto the said plaintiffs 
or either of them in the sum of $350 or any other sum whatsoever, 
and prays that the suit be dismissed with costs. 

AUGUSTUS W. GRAY. 

Subscribed and sworn to before me this 26th day of December, 
A. D. 1913. SAMUEL E. LACY, 

[seal.] Notary Public, D. C. 

Memorandum. 

August 28, 1914. 

Judgment of Municipal Court for plaintiff for $116.66 interest 
and costs. 

Notice of Appeal. 

Filed September 12, 1914. 

* * * * * * * 

To Messrs. Lambert and Yeatman, Attorneys for Plaintiff: 

You are hereby notified that I this 31st day of August A. D. 1914 
note an appeal from the judgment rendered in the above-entitlea 
cause, and that I shall on the second day of September A. D. 1914, 
at the hour of 1 o’clock P. M. at the office of the Clerk of said 
Court, offer Robert A. Logan Residence No. 1645 N. J. Ave. N. W., 
as surety on the undertaking to be entered into herein. 

B. L. GASKINS, 
Attorney for Defendant. 
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5 Memorandum. 

September 2, 1914.—Undertaking on appeal approved by Robert 
H. Terrell, Judge. 


Certificate of Municipal Court, on Appeal, 


Date. 

Dee. 18.1913. 
“ 18,1913. 

“ 26,1913. 

Jan. 7.1914. 
“ 13, “ 

“ 16. “ 
Apr. 25; “ 

May 5, “ 

u cyj u 

June 19, “ 

“ 26, “ 
Aug. 28, “ 

“ 28, “ 
Sept. 1, “ 


“ 2 , “ 

“ 9, “ 


Filed September 12,1914. 

* * * * * * 

Proceedings. 

Declaration, Bill of Particulars & Affidavit filed. 

Summons & copy issued returnable Dec. 26, 
1913—11 a. m. 

Continued on call by p’t’ff aff’d’t of defense filed. 

Motion for issuance of commission filed. 

Call notice of Jan. 16, 1914 on motion for commis¬ 
sion. 

Continued on 2 davs’ notice. 

%J 

Call on motion for commission—Apr. 29, 1914, 11 
a. m. 

Commission issued to A. N. Wellford, Warsaw, Va., 
p’t’ff. 

Deposition filed. 

“ published. 

Call-notice filed—Set July 2, 1914 11 a. m. 

Trial—Contest. 

Judgment for plaintiff for $116.66 int. & costs. 

Appeal, notice filed, Robert A. Logan, surety. Set 
for approval of undertaking Sept. 2, 1914, 1 
P. M. 

Undertaking on appeal—Robert A. Logan, surety 
filed and approved. 

Certificate on appeal and all papers in case filed 
with Clerk of Supreme Court, D. C. & appellant 
notified. 


This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

6 Witness the Honorable Judges of said Court this 9 day of 

September A. D. 1914. 

F. G. AUKAM, Clerk, 
By R. A. BRYANT, 

Assistant Clerk. 

Costs paid by Plaintiff, $3.85. 

Costs paid by Defendant, $1.25. 
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Supreme Court of the District of Columbia. 

At Law. No. 57252. 

Ralph Ward and Horace Ward, Plaintiffs, 

YS. 

Augustus W. Gray, Defendant. 
Memoranda. 

November 8, 1915.—Jury sworn and respited. 

November 19, 1915.—Verdict for plaintiffs for $350.00. 
November 23, 1915.—Motion for a new trial filed. 


Motion in Arrest of Judgment. 

Filed November 23,1915. 

3ft Jfc 3|e ♦ ★ ♦ 

Now comes the defendant and moves the court to arrest judgment 
in the above-entitled cause, and for cause therefor shows: 

1. That the Bill of Particulars herein is insufficient in form and 
substance to support a judgment. 

7 2. That the Court was and is without jurisdiction to enter¬ 

tain, try or pass judgment in said cause. 

3. That tine Declaration and Bill of Particulars is bad in form and 
substance and insufficient to support the verdict or a judgment 
thereon. 

4. For other manifest errors apparent on the face of the record. 

BENJAMIN L. GASKINS, 
AUGUSTUS W. GRAY, 

Attorneys for Defendant. 


Supreme Court of the District of Columbia. 

Saturday, December 4th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P 
Stafford, Justice, presiding. 

******* 

Before Judge Siddons. 

Upon consideration of the motion of defendant filed herein by his 
attorneys for a new trial, and in arrest of judgment, it is ordered 
that said motions be and the same are hereby severally overruled, 
and judgment on verdict is ordered. Wherefore, it is considered, 
that the plaintiff herein recover of the defendant and Robert A. 
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Logan, his surety, the sum of Three Hundred and Fifty Dollars 
($350.00) with interest thereon from March 6th 1912, together with 
costs of suit to be taxed bv the clerk and have execution thereof. 

From the foregoing, the defendant by his attorneys of record, 
in open court, notes an appeal to the Court of Appeals; where- . 
8 upon, the penalty of a bond to operate as a supersedeas is 
hereby fixed in the sum of Five Hundred Dollars ($500.00), 
or for costs in the sum of One Hundred Dollars. 

Memoranda-. 

December 15, 1915.—Supersedeas bond on appeal approved and 
filed. 

January 4, 1916.—Bill of Exceptions submitted. 

January 31, 1916.—Time to file transcript of record extended to 
the 15th day of February, 1916. 

February 15, 1916.—Time to file transcript of record extended to 
March 1, 1916. 


Supreme Court of the District of Columbia. 

Thursday, February 17th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice, presiding. 

Before Judge Siddons. 

The Court having this day signed the Bill of Exceptions taken at 
the trial, as of the time of the noting thereof, now orders the same 
of record, nunc pro tunc. 

9 Assignments of Error. 

Filed February 28, 1916. 

******* 

1. The court erred in admitting the testimony of the witness 
Ward, as to the oral representations alleged to have been made by the 
defendant as to title. 

2. The Court erred in overruling the objections of the defendant 
to the reading in evidence of the depositions of John G. Garland, on 
the ground that before the depositions had been issued by the Justice 
of the Municipal Court, the affidavit required by section 26 of the 
Code, had not been filed. 

3. The Court erred in permitting the deposition of John G. Gar¬ 
land to be read in evidence over the objection of the defendant. 

4. The court erred in refusing to instruct the jury to return a 
verdict for the defendant on the defendant’s motion at the close of 
plaintiff’s case. 

5. The court erred in overruling the defendant’s motion to dis- 
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miss the cause for want of jurisdiction made at the close of the 
plaintiff’s case. 

6. The court erred in overruling the motion of the defendant 
made at the close of taking of testimony to dismiss the cause upon 
the pleadings and the evidence, upon the ground that the cause in¬ 
volved the title to real estate, and was not within the jurisdiction of 
the Municipal Court nor of the Supreme Court on appeal. 

7. The court erred in overruling the motion of the defendant 
made at the close of the case to instruct the jury to return a verdict 

for the defendant. 

10 8. The court erred in overruling the motion for a new trial. 

9. The court erred in overruling the motion in arrest of 
judgment. 

BENJAMIN L. GASKINS, 
AUGUSTUS W. GRAY, 

Attorneys for Defendant. 

Memorandum. 

February 29, 1916.—Time to file transcript of record extended 
until the 15th day of March, 1916. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed March 6,1916. 

* * * * * * * 

The clerk will please prepare the transcript of record on the ap¬ 
peal in this cause and include therein the following: v 

1. Bill of Particulars. 

2. Affidavit of Merit. 

3. Affidavit of Defense. 

4. Judgment of Municipal Court. 

5. Notice of Appeal. 

6. Approval Appeal Bond. 

7. Docket entries of Municipal Court. 

8. Memorandum: jury sworn and respited. 

9. Verdict for Plaintiff for $350. 

10. Memorandum: motion for New Trial filed. 

11. Motion in Arrest of Judgment. 

11 12. Order overruling motion for New Trial and motion in 

Arrest of Judgment and entering Judgment on Verdict for 
plaintiff; noting appeal in open Court and fixing penalty of Super¬ 
sedeas Bond. 

13. Memorandum of Supersedeas Bond approved and filed. 

14. Jan. 4, 1916, minute entry showing Bill of Exceptions sub¬ 
mitted to Court 

15. Feb. 21,1916, minute entry showing Bill of Exceptions signed 
and ordered of record nunc pro tunc. 

16. Assignment of Errors. 
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17. All orders extending time to settle Bill of Exceptions and to 
file Transcript of Record. 

18. This designation. 

BENJ. L. GASKINS, 
AUGUSTUS W. GRAY, 

Attorneys for Defendant. 

Memorandum. 

March 15, 1916.—Time to file transcript of record extended to 
Aprli 5, 1916. 


12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
11, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 57252 at Law, wherein 
Ralph Ward et al. are Plaintiffs and Augustus W. Gray is Defend¬ 
ant, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
14th day of March, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


13 In the Supreme Court of the District of Columbia. 

Law. No. 57252. 

Ralph Ward and Horace Ward, Plaintiffs, 

vs. 

Augustus W. Gray, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for hear¬ 
ing before the Honorable Frederick L. Siddons, a Justice of the Su¬ 
preme Court of the District of Columbia, and a jury, on the 18th 
day of November, 1915. 

Whereupon, to maintain the issue upon their part joined the 
plaintiff introduced Horace Ward, who testified as follows: 

That he is one of the plaintiffs in the above entitled cause; that 
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he had known the defendant for about three years; knows him as 
an attorney at law; went to see defendant about purchasing 10 acres 
of land in Warsaw Co.; that in 1911 or 1912, he was in Warsaw 
County, Virginia, at home on his vacation; that he heard that the 
property in question, ten acres of land, was going to be sold; that 
he did not know who owned because the older people there had died; 
that he came back to Washington and asked the defendant about 
the property and whether it was going to be sold; that the de¬ 
fendant said, “Yes, he knew all about it.” That he told 

14 the defendant, “Mr. Gray, I heard the place down there at 
Warsaw, adjoining my father was going to be sold”; that 

he asked the defendant to look into the matter and to be “his coun¬ 
sel for it,” because he heard that the defendant was intei*ested in it; 
the witness further testified as follows: 

“And then he said, ‘Yes,’ he would look into the matter and 
draw up me a deed, and then he had his aunts to sign it, and he 
signed it himself and made affidavit to that effect, and gave it to me, 
and I gave him $12.50 for counsel fees and recording of the deed.” 
That he paid the defendant $350 for the property, $150 first and 
$200 last; that he paid defendant $10 for counsel fees and $2.50 
for recording the deed; that the receipt for the 200 was dated about 
March 6, 1912, and the receipt for $150 about March 21, 1912; 
that the defendant arranged for the recording of the deed. Where¬ 
upon the following question was propounded to the witness by coun¬ 
sel for the plaintiffs: 

Q. “I wish you would state again what Mr. Gray said in reference 
to his ability to convey this property?” 

To which question the defendant, by his counsel, duly objected, 
on the ground that the deed was the only proper evidence of any 
representations as to title; that no parol testimony could be heard 
to add to, vary or contradict its recitals; which objection the Court 
overrules; to which ruling of the Court, the defendant, by his coun¬ 
sel, then and there excepted, which exception was duly noted in the 
minutes of the Court. 

Whereupon the witness testified that the defendant said 

15 that he would guarantee a fair title and turn the property 
over into the possession of the plaintiff; that he acted upon 

those representations and was depending upon the defendant to 
defend him in the title to the land, and that he thereupon paid 
him the $350 for himself and brother; that he never made demand 
upon the defendant to return the money to him but after he had 
to re-buy the property the defendant wanted to take the property 
after he heard that the plaintiff had got clear title to it, and that 
he refused to convey it. 

Upon cross-examination: 

f 

That Eliza Rucker and his father were brother and sister; that 
he lived in Richmond County until he was seventeen years old; that 
he had not consulted counsel in Virginia concerning this property 
prior to coming to see the defendant about the property; that the 
2—2948a 
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defendant asked him to employ counsel in Virginia to look into the 
matter also; that the defendant told witness to write to a lawyer 
down there and the witness wrote to a Mr. Chinn; that Mr. Chinn 
wrote back, but did not advise him; he could not remember what 
he had said; that the property was worth about $250. 

On redirect: 

That his reason for buying the property was that it was adjoining 
that formerly owned by his father, now owned by himself and his 
brother. 

Whereupon the plaintiffs, by their counsel, offered to read 

16 in evidence a deposition of one John G. Garland, filed 
therein. 

To which, the defendant, by his counsel, then and there objected 
on the ground that before the deposition had been issued by the 
Justice of the Municipal Court, the affidavit required by section 26, 
of the Code, had not been filed. Which objection the Court over¬ 
ruled; to which ruling of the Court the defendant, by his counsel, 
excepted, which exception was noted in the minutes of the Court. 

Whereupon the plaintiffs read in evidence from the deposition 
of John G. Garlaxd in substance as follows: 

That he was an attorney-at-law for more than thirty-four years; 
is over 65 years of age, and had been County Surveyor of Richmond 
County, Virginia, forty-four years. This required examination of 
all land records in the County from time to time. That since 1879 
he had been practicing law in the said County, and as attorney he 
had been required to examine title to lands in Richmond County. 
As to the ten acres of land referred to, he had had considerable ex¬ 
perience in examining the title to the same. That he surveyed and 
divided a tract of land belonging to Elizabeth Snead, of Norfolk, 
Virginia, which she obtained from Colonel Daniel Garland, and 
of which the twenty acres referred to is a part. This survey and 
division was made sometime between 1875 and 1879. That on May 
18, 1881, Henry Rucker and Cornelius Ward requested him to 
divide the said twenty acres of land between them, which twenty 
acres had been conveyed by Elizabeth Snead to Henry Rucker sev¬ 
eral years prior thereto; they claimed at the time that though 

17 the land had been put in the name of Henry Rucker, Corne¬ 
lius Ward was entitled to one-half; that he divided the land 

and drew a deed from Henry Rucker and wife to Cornelius Ward 
for his half, which deed is recorded in the Clerk’s office of Rich¬ 
mond County. That each one built upon his respective lot and occu¬ 
pied the same up to the time of their respective deaths. Kate 
Kingslow, Harry Kingslow, and Arabella Ward have no title of 
record in the Clerk’s office to the said ten acres of land, either jointly 
. or individually; has never heard any claim set up to this land of 
Henry Rucker by any of the Wards, nor by Kate Kingslow or 
Harry Kingslow nor by Arabella Ward until sometime after the 
death of Henry Rucker, which occurred several years ago. The 
ten acres belonging to Henry Rucker were occupied by his wife, 
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Annie Rucker, until the conveyance herewith filed by Annie Rucker, 
widow, Annie Rucker, child, and Nancy Wood, sister of Henry 
Rucker. That he is sure that he wrote the deed from Mrs. Elizabeth 
Snead to Henry Rucker for the twenty acres of land sometime 
in 1878 or 1879; that he is sure that this deed was in the possession 
of Henry Rucker in May, 1881, when he was called upon to divide 
the land between Rucker and Cornelius Ward. Eliza Rucker was 
Henry Rucker’s first wife. Henry Rucker, who lived with and 
worked for his father many years prior to 1881, purchased through 
his father the twenty acres of land hereinbefore referred to from 
Elizabeth Snead. It was several years after he bargained for the 
land before he paid for same or obtained a deed. That he is sure that 
he wrote the deed from Mrs. Elizabeth Snead to Henry Rucker, and 
knows that Henry Rucker paid his father for the said land. 

18 That Henry Rucker died several years ago; that he has one 
sister, Nancy Wood, living in this County; he had also a 

widow, Annie Rucker, and is said to have one child by his wife, 
Annie Rucker. 

Thereupon in connection with the said deposition the plaintiffs 
read in evidence a deed dated August 12, 1912, from Annie Rucker, 
widow of Henry Rucker, deceased, Annie Rucker, daughter of 
Henry Rucker, deceased, and Nancy Wood, sister of Henry Rucker, 
deceased, as parties of the first part, conveying to the plaintiffs as 
tenants in common, with general warranty, the ten acres referred 
to herein. 

Whereupon the plaintiffs read in evidence a deed from Henry 
Rucker and Eliza Rucker, his wife, to Cornelius Ward, father of the 
plaintiffs, dated May 18, 1881, conveying the land which the plain¬ 
tiffs took by descent from Cornelius Ward, and which adjoined the 
land in question and containing the following: 

“The same being one-half of the land purchased by Henry 
Rucker of one Elizabeth Snead, of the City of Norfolk, Virginia, 
and surveyed by Jno. D. Garland, County Surveyor, reference to 
which survey will fully describe said land.” 

WhereuponHoRACE Ward was recalled and testified as follows: 

That he had had the deed, which had just been read in evidence, 
ever since they had the property therein described, and before the 
property was bought from Gray. 

Whereupon the plaintiffs offered in evidence those sections 

19 of the law of Virginia providing for the course of descent of 
.lands, namely, that if there are children of the intestate, the 

children and their descendants take; in the absence of children or 
descendants, then the father; in the absence of the father, then the 
mother, brothers and sisters. 

Whereupon the plaintiff’s attorney read in evidence a deed in fee 
from the defendant-and his wife, Kate Kinslow and her husband, 
and Arabella Ward, to the plaintiffs, dated the 6th of March, 1912, 
conveying the ten acres of land, “with General Warranty all that 
certain tract or parcel of land situated and being in the County of 
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Richmond, and the State of Virginia, located near Warsaw and con¬ 
taining ten (10). acres, the same being one half (Vs) of the land 
purchased by Eliza Ruclcer of one Elizabeth Snead of the City of 
Norfolk, in the State of Virginia, and surveyed by John D. Garland, 
County Surveyor, reference to which survev will fully describe the 
land”. - 

The said tract or parcel being the same land adjoining on the 
South that piece or parcel of land conveyed to Cornelius Ward by 
deed.dated May 18. 1881, bv Henry Rucker and Eliza Rucker: the 
parties of the first part should have read, Eliza Rucker and Henry 
Rucker, the said Eliza Rucker being the legal owner of the original 
twentv acres. 

That the original deed to the said twenty acres has been lost and 
was not recorded, due search having been made for the same”. 

Whereupon the plaintiff’s rested their case in chief. 

Whereupon the defendant, by his counsel, moved the Court 

20 to instruct the jury to return a verdict in his favor on the 
grounds (a) that there had been no case made out by the 

evidence where the court had jurisdiction: that the evidence 
offered by the plaintiffs was insufficient to sustain a verdict; 
that there was no evidence that the plaintiff’s had been ousted of 
possession; that there was no evidence that the plaintiffs had been 
damaged by the alleged misrepresentations of the defendant; that 
there was no evidence that the plaintiffs had demanded of the de¬ 
fendant the return of the money paid by the plaintiffs to the de¬ 
fendant. 

Which motion the Court overruled, and the defendant excepted to 
the ruling, which exception was noted in the minutes of the court-. 

Whereupon, the defendant to maintain the issues upon his part, 
joined, introduced Augustus W. Gray, who testified as follows: 

That he was the defendant: that about 1911 or 1912, Horace Ward 
came to. see him concerning the property adjoining the property they 
(the Wards) then owned; that Horace Ward said he had heard that 
a man named Turner wanted to purchase the property, but that he, 
Ward, wanted it himself; that the witness told Ward that he (the 
witness) would have to write to Katie Kinslow and Arabella Ward, 
aunts of the defendant, and daughters of Eliza Rucker; that Ward 
told him that he had written to the clerk of the court there and found 
out about the taxes; that he had a letter stating that the taxes 

21 had been paid in Eliza Rucker’s name; that that was the 
thing that satisfied them that the property was owned by 

Eliza Rucker: that after several communications betwe-n himself 
and Katie Kinslow and Arabella Ward, it was decided to sell the 
property to the plaintiffs for $350. That during this time Turner 
was continually writing about the property, but that they decided 
to let the plaintiffs have it, they being in the family and owning the 
adjoining property. That after the property had been sold to plain¬ 
tiffs, Horace Ward asked the defendant to have the deed recorded 
for him and that he sent it to the Clerk of the Court in Virginia 
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and had it recorded; that the plaintiff, Horace, paid him for these 
services, but that there was nothing said about employing him as 
counsel until after the deed had been made out; that after this 
Horace told him he had had some trouble about the title down there 
and had had tzo pay $40 for a quit claim deed; he received a demand 
from the attorneys for the plaintiffs for $350 which he refused to 
return; that he was the grandson of Eliza Rucker; that the other two 
grantors in the deed to the plaintiffs were daughters of Eliza Rucker; 
that he knew Eliza Rucker and Henrv Rucker in their life-time; 
that Eliza Rucker died first and Henrv Rucker remarried, leaving 
a widow, Anna Rucker; that Eliza Rucker always held the property 
out as her own and Henrv Rucker never made any claim to it; that 
his aunts sent money to help pay for the property; that they never 
asserted any right to the property while Henry Rucker was 
22 living because they did not want to throw him out; that they 
took a charitable view of the matter and would let Rucker 
live there now if he were alive; that his mother and his two aunts 
were the children of Eliza Rucker by a former marriage. 


Whereupon the defendant announced his case closed. 

Whereupon the plaintiffs announced that they had no further tes- 
timonv. 

V 

Whereupon the defendant moved the Cou-t to dismiss the case 
upon the pleadings and the evidence, upon the ground that the 
cause “involved title to real estate” and was not within the jurisdic¬ 
tion of the Municipal Court, nor of this Court on appeal. 

Which motion the Court overruled: to which ruling the defend¬ 
ant excepted and the exception was noted in the minutes of the 
court. 

This being all of the testimony introduced in the case, the de¬ 
fendant moved the Court to instruct the jury to return a verdict 
for the defendant because the evidence showed no cause of which the 
Court had jurisdiction; because the evidence failed to show that the 
plaintiffs had suffered any loss through the alleged fraud of the de¬ 
fendant: because there was no evidence that the plaintiffs had been 
ousted by a paramo-nt title; because the plaintiffs were estopped from 
showing that their grantor had not title; because there was no evi¬ 
dence to show that the defendant had not conveyed a good title to 
the plaintiffs; because the evidence showed that the plaintiffs had 
not offered to surrender up the deed nor demand back the 
23 money paid; that there was no evidence of misrepresenta¬ 
tion on the part of the defendant. 

Which motion the Court overruled: to which ruling the defendant 
excepted and the exception was noted in the minutes of the Court. 

Whereupon the Court, charged the jury as follows: 


“Gentlemen of the jury, .the plaintiffs in this case have brought 
their action against the defendant to recover from him the sum of 
$350 which they claim they paid him on the 6th day of March, 
1912, upon his representation, resulting from a.series of negotiations 
and communications with him, they saying that they employed him 
as their attorney in the case, to procure title; that he received this 
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$350 from them on this day and delivered to them a deed which is 
in evidence here, and which he is said to have assured them con¬ 
veyed to them the title. Plaintiffs complain and say that the de¬ 
fendant perpetrated, in fact, a fraud upon them in receiving that 
money and in turning over this deed executed by the defendant, and 
two of his aunts; that neither he nor the other grantors had any 
title whatsoever to this property, and the net result of it all is that 
the defendant received $350 from the two plaintiffs for considera¬ 
tions in the form of a good title to this tract of ten acres which they 
say he represented to them he could procure and would deliver to 
them. 

The question in the case is whether he was guilty of that 

24 fraud complained of by the plaintiffs. It is quite conceivable 
in a case that a person may, in good faith, believe they have 

a valid claim or title to property, and, in good faith, deal with 
another for the sale to that other of the title claimed by the first party 
to be his. Of course, in all these cases, where fraud is charged 
against another necessarily it is one of the essentials to determine 
and look for this fact. Did the defendant, the person charged with 
the fraud, act in good faith in the matter? If he acted in good faith 
and gave to the other contracting party something in good faith 
that he believed he had, he has not been guilty of fraud. Whether 
he can be made to restore money that he has received under circum¬ 
stances that might be said, in a given case, to be the result of a mis¬ 
take of fact on his part, and possibly a mistake of the other con¬ 
tracting partv in believing that the co-contractor had something of 
value to be disposed of is not the question to be determined in this 
case. 

Plaintiffs rest their case upon the plain charge that the defendant 
was guilty of what would amount to false representations to them 
about the title to this property which the defendant, with two others, 
not parties to this suit, undertook to convey. The issue is, Did he 
perpetrate a fraud? Now, in determining that question you are 
to consider various pieces of evidence, documentary and otherwise, 
that have been introduced here on the question whether he had 
what plaintiffs claim he represented he had to give—a good title 
to the property—because if he had no title to the property 

25 at all—then the element of good faith may be said to dis¬ 
appear entirely from the case, and he has received a sum of 

money under circumstances in which he exhibited bad faith in re¬ 
ceiving, and bad faith in doing what he claimed to have done for 
the sum of money. Therefore, it is important for you to weigh with 
care the various pieces of evidence which have gone in here, some 
oral and some documentary testimony, in determining, to your 
satisfaction, whether or not this defendant, a member of the bar, 
a lawyer, presumed to know what a good title to property means, 
where the plaintiffs (if it is true and you believe it from the testi¬ 
mony) went to him because he was a lawyer, and he was employed 
by the plaintiffs in his professional character as a member of the 
bar to secure for the plaintiffs a good title to this property, in good 
faith absolutely undertook to perform a professional duty, assumed 
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by him for a consideration which it is claimed by plaintiffs they 
paid him for that very service. [Necessarily you must not lose sight 
of the testimony which bears upon the reasons which plaintiffs 
alleged caused them to come to the belief that they wanted the 
benefit of his professional knowledge and ability, to determine 
whether or not a good title to this property could be obtained for 
the stipulated sum. 

The next question for you to decide under all the testimony in 
the case is, Did he do that? Did he give to them the benefit of 
his professional knowledge, supplemented, as it must have 

26 been, if you should so find from the testimony, by a personal 
acquaintance with some of the circumstances which sur¬ 
rounded the early acquisition and ownership of this ten acres of 
land? I do not ordinarily undertake to direct the jury’s attention 
to specific pieces of evidence. I assume always that the jury follow 
closely the development of the testimony, bearing in mind that you 
will give it the proper significance and weight that, on the whole, 
and in your judgment and deliberations, you think it is entitled 
to, but this case is a little bit out of the common, and complicated, 
I might say, by the question of title, which is necessarily involved, 
at least in "determining the good faith of the defendant in accepting 
the sum of money from the plaintiffs, if you find he did—and I 
do not think there is any dispute on the part of the defendant that 
he did receive from the plaintiffs the $350 in question, and something 
more, because he is very candid in telling you he was also paid for 
some professional services. He, of course, in regard to that piece of 
evidence, testified that the professional employment had to do merely 
with the recordation of the deed which he and his two aunts had 
executed, and which he had delivered to the plaintiffs. The plain¬ 
tiffs, on the other hand, say they originally went to him and origi¬ 
nally employed him professionally for the purpose of seeing to 
it that, for the sum of $350 that has been said to be agreed upon 
for this property—for the good title to this property—a good title 
to this property should be conveyed to them by whoever was the 

owner. 

27 Now, I want to call your attention to one or two other 
pieces of evidence so, in your room, when you are debating 

and deliberation upon it, you may give it careful attention. Plain¬ 
tiffs state that the evidence tends to show that a great many years 
ago, in 1881, Henry Rucker, and his then wife, Eliza, whom you 
will remember was his grandmother, I think the defendant testi¬ 
fied, the mother of his two aunts—the two aunts and the defendant 
made the conveyance in question—Henry Rucker and his then wife 
Eliza, bearing the relation I have just stated to the defendant, joined 
in the conveyance of ten acres of land adjoining contiguous to the 
ten acres which is the subject matter of this conveyance, and in that 
deed, in which Eliza Rucker, the defendant’s grandmother, joined 
as the wife of Henry Rucker, then living, it recites that the ten 
acres conveyed by the deed to Cornelius Ward, who was either the 
father or grandfather of the Plaintiffs— 

Mr. Yeatman: The father. 
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The Court: You will remember the testimony, Cornelius Ward 
buying the adjoining ten acres, in that conveyance from Henry 
Rucker and his wife Eliza. The ten acres so sold and conveyed by 
that deed was, in the language of the conveyance "The same being 
one-half of the land purchased by Henry Rucker of one Elizabeth 
Snead.” In connection with that you are not to lose sight of the 
testimony of the old surveyor, Garland. Whatever weight, however, 
you choose to give it, is for you. I am only reminding you that 
there is such a piece of testimony before you. The testimony of 
the surveyor Garland says, in his deposition that Henry 

28 Rucker had—Henry Rucker purchased through his (witness 
Garland's) father—the twenty acres of land heretofore re¬ 
ferred to, the twenty acres which, if you will accept the testimony 
here, were divided into two parts and ten acres sold to Cornelius 
Ward, leaving apparently, if that testimony is correct and you be¬ 
lieve it, the remaining ten acres which is the subject matter of this 
conveyance delivered by the defendant to the plaintiffs here, and 
leaving ten acres as apparently the property of Henry Rucker pur¬ 
chased by him of one Elizabeth Snead. 

Now, when Elizabeth Rucker, the wife of Henry Rucker, joined 
in that convevance in a deed which contained that recital, it amounts 

v _ 7 

to a declaration bv Elizabeth Rucker, through whom the defendant, 
according to his testimonv, claims title to this land, amounts to 
a declaration by his grandmother that that property was the prop¬ 
erty of her then husband, Henry Rucker. Now, the testimony is 
here, I am not undertaking to indicate to you how vou should 
find on that testimony. I think it proper that you should bear it 
in mind when vou come to consider the case. 

4 / 

Another piece of testimony which has been introduced in evi¬ 
dence is the deed, which is the subject-matter of the complaint here 
by the plaintiffs against the defendant, the deed, under date of the 
6th of March, 1912, in which the defendant and his two aunts 
were recited as Kate Kinslow and Henry Kinslow, the husband of 
Arabella Ward, and the defendant, Augustus W. Gray and his wife 
Rebecca Grav, conveved or sought to c-onvev title to this ten acres. 
In that deed there are recitals which should not be lost sight 

29 of in considering the weight and probative value that you 
shall determine shall be given to this piece of testimony. 

The recital is as follows: 

After granting this land to the plaintiffs, describing the ten acres, 
there follows this recital: 

“The same being one-half of the land purchased by Eliza Rucker 
of one Elizabeth Snead of the City of Norfolk in the State of 
Virginia, surveyed by John G. Garland.” 

I do not know that it appears in the testimony in this case that 
the John G. Garland mentioned in this deed is the John G. Garland 
who testified. John G. Garland testified to the survey of this land 
for Henry Rucker, resulting in the deed of Henry Rucker and 
wife to Cornelius Ward, to which survey reference has been made, 
“Said land being the parcel of land adjoining on the south the piece 
or parcel of land conveyed by Cornelius Ward by the deed of 1881 
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by Henry Rucker and ElizaLeth Rucker, the parties of the first 
part. The deed should have read Eliza Rucker and Henry Rucker, 
the said Eliza Rucker being the legal owner of the original twenty 
acres; that the original deed to the said twenty acfes had been lost 
and not recorded, due search having been made for the same.” 

Now that recital in the conveyance to which one of the parties was 
a grantor may be consistent, and may be regarded as consistent, with 
his claim that he and his aunts in fact did have title to the property, 
deriving it from Eliza Rucker, the wife, when living, of Henry 
Rucker, and she, and not Henry Rucker, was tiie owner of 
30 the property. That, of course, is contradicted by the deed 
in which Eliza Rucker herself was a party, made in 1881, 
in which she says that the property was purchased by Henry Rucker 
her husband. The conveyance delivered by defendant undertakes 
to say that the recital in the deed of 1881 was wrong, and that it 
was Eliza Rucker who owned the property and not Henry Rucker. 
Now, was that statement true? Y\ as it made in good faith by the 
defendant? Did defendant believe, as a matter of fact, and in 
perfect good faith, dealing with the plaintiffs, believe that he, with 
his two aunts, had succeeded to the title of Elizabeth Rucker to these 


ten acres or not? If he believed, even though his belief was not 
perhaps as well founded as it might have been—and I am not saying 
that he had that belief or that it was well or ill founded, as 1 am 
only suggesting these matters for your consideration—but if he be¬ 
lieved this property belonged to liis grandmother, and that his 
mother and two aunts received title to it when the grandmother died, 
you can hardly say, in that event, if you so find, he had been guilty 
of fraud. He may have been mistaken, but he did not perpetrate 
a fraud. 


Now, the plaintiffs, on the other hand, say that they went to 
this lawyer, whose duty it was, by the very terms of the employ¬ 
ment by the plaintiffs, if you believe their testimony—for the very 
purpose of purchasing that land if they could, providing they could 
get a good title. Now, what was the duty of the defendant if, in fact, 
he was so employed, after assuming the employment? It was his 
duty as-a lawyer to make the necessary examination and inquire 
into the title to find out whether, in fact, the title was vested, 
31 as is represented in the deed he submitted to the plaintiffs 
in this case. If he did not do that, if he made no examina¬ 
tion and did not undertake to do the thing his professional employ¬ 
ment required him to do, it is evident you are to consider, in de¬ 
termining the question, whether he exhibited that good faith to the 
plaintiffs that was expected of him and required of him by the law, 
if it be true, as a matter of fact, that he assumed the professional 
obligation and professional relation claimed by the plaintiffs. 

Now, there are other pieces of testimony introduced here and other 
evidence here given both by the defendant and plaintiffs, all of which 
must be fairly considered by you. You have got to realize that, 
in order to return a verdict against the defendant, that the plaintiffs 
have made out their claim that there was fraud perpetrated by the 
defendant upon them in receiving this $350 and delivering the 
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deed; that it was worthless in so far as it failed to convey any title 
to the plaintiffs at all. 

I do not know that I can say anything more, gentlemen of the 
jury, that will particularly aid you in reaching a just and proper 
conclusion in this case. The burden of proof, you will not forget, 
is upon the plaintiffs to establish their case by a preponderance of 
the evidence: to satisfy vou bv a preponderance of the evidence that 
has been introduced in the case, that the defendant, in fact, perpe¬ 
trated the kind of fraud they claim. If you do so find, your verdict 
must be for the plaintiffs in the sum of $350 with interest from 
the date it was paid over, March 6, 1912. On the other hand, if 
you conclude, after weighing all the evidence, that the de- 
32 fendant acted in good faith and attempted no fraud, and 
fairly performed his professional duties, which he assumed— 
if you find he assumed any towards the plaintiffs in procuring title 
to this property, as they argue was the case—that he acted in good 
faith in performing those duties, not intending to deceive, and to 
have the plaintiffs act upon any representations he had made to 
them in the matter, and find they did not act upon any representa¬ 
tions, and did not suffer any loss as a result of their acting upon any 
such representations, your verdict must be for the defendant. 

You mav take the case. 

Mr. Gaskins: I wish to renew my motion to dismiss on the ground 
of lack of jurisdiction, and renew my motion also to direct a verdict 
for the defendant, and except generally to the charge, especially 
for pointing out evidence introduced by plaintiffs and giving undue 
attention to that. 

The Court: Very well. 

And the defendant, by his attorney, requested the Justice pre¬ 
siding to sign, seal and enroll and make part of the record this bill 
of exceptions, and to certify that the same contains the substance 
of all the evidence adduced at the trial of the cause, which is ac¬ 
cordingly done for them, this 17th day of February A. D. 1916. 

F. L. SIDDONS, Justice. 
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